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"The emperor has no clothes !"
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DANIEL KAHNEMAN

Professor of Psychology,
Princeton University
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o Busey, T. A., & Loftus, G. R. (2007).

Cognitive science and the law. Jrends in
Coagnitive Science. 2007, 11, 3, 111-117.
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o [A. LHarel &2 &t]

o OSU: & &t Law & Psychology

By drawing upon the insights of modern
cognitive science, the course prepares law
graduates to enhance their decision
making and advocacy in a broad number
of roles.

20



University ofMichigan
Law School 2%}

o Legal Reasoning and Cognitive Theory

Cognitive scientists studying human
reasoning processes have discovered that
people think in metaphors and schemas,
and construct and evaluate facts, rules
and logics based on those metaphors and
schemas.

o http://web.law.umich.edu/ ClassSchedule/ab
outClass.asp?term=1/710&classnbr=28754
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o This Is exactly the opposite from the ways in
which lawyers and courts present legal
reasoning: a judicial opinion starts with the

facts, then "applies" rules and principles to
the facts.

o Arguments over which rules and principles
ought to "apply" are conducted as hyper—
rational discussions of precedent and policy
conducted in accordance with a rigorous
logic of classifications and doctrines;

22
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o meanwhile the salient metaphorical content of
legal doctrine is high (think, for example, of
'balancing” interests, of "streams of" and
'burdens on" on commerce, of "long—arm"
statutes, of rape "shield" laws, of "meeting of
the minds", of "chilling" speech).

o The Influence of conceptual metaphor on legal
thought is the subject of this seminar. The
seminar readings include some of the classic
literature of cognitive science and a selection
of judicial opinions.

23



Harvard Law School

o Psychology 1002:
Morality and Taboo

o Harvard Law School 47212A:
Thinking About Taboo Subjects

24



o York University

Law School

Intellectual Property & Cognitive Science
(5420.03) Seminar

25



Northwestern CH&t
PRE-LAW &HAHOFL|

o Courses in cognition (for example, 228-Cognitive
Psychology and the 200-level courses in cognitive
science) can help pre—law students learn more about
how people perceive and interpret information; among
other things, this can increase understanding of how
withesses and jurors process evidence.

o Courses such as 204-Social Psychology, 384—
Interpersonal Relations, 385—Psychology of Attitudes,
and 386-Sterotyping and Prejudice provide information
about technigues of persuasion, the interpretation of
evidence, and the interpersonal processes relevant in
legal settings.

26



[B. 2 P A]
Brooklyn Law School

o Center for Law Language and
Cognition

Explores how developments in the
cognitive sciences — including
psychology, neuroscience and linguistics
— have implications for the law at both
theoretical and practical levels.

27



University of Minnesota & 24~

o Institute for Law and Rationality

Law needs a model of human behavior. The law and economics model has proven quite
useful for many reasons, including its parsimony. However, many scholars have
concluded that the parsimony comes at an unacceptable cost: too much realism is
sacrificed. The challenge is to construct a model that is, in Albert Einstein's notable
phrase, "as simple as possible but no simpler." Behavioral law and economics and
behavioral economics are attempting to rise to the challenge.

The Institute for Law and Rationality seeks to contribute to this effort, promoting
interdisciplinary collaborations among legal scholars and scholars in such fields as
psychology, political science, philosophy, sociology, anthropology, economics (and
neuroeconomics) to inquire into how the law does and should understand human
behavior. The Institute's aim is to help develop a model of human behavior that
lawmakers can use to ground public policy. The Institute will conduct seminars and
conferences and host distinguished visitors.

o The Institute for Law and Rationality is also
affiliated with the Institute for Law and
Economics.
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o BROOKLYN LAW REVIEW

Vol. 67Summer 2002/ 2x}:

o —Introduction/ Law Incarnate / Relative Constraint and
Public Reason :What is "The Work We Expect of Law"
?/ Changing the Subject: Cognitive Theory and the
Teaching of Law/ The Subject and Object of Law/
Governing Through Crime Metaphors/ "We Must be
Hunters of Meaning":Race, Metaphor, and the Modelsof
Steven Winter/ Freedom and Constraint in Adjudication
:A Look Through the Lens of Cognitive Psychology/
What it Really Means to Say "Law is Politics": Political
History and Legal Argument in Bush v. Gore/ When
Self-Governance is a Game/ Afterword/ NOTE AND
COMMENTS/

29



o 20044 M & =X &2+E (a new Journal)

JOURNAL OF LAW, COGNITIVE SCIENCE AND
ARTIFICIAL INTELLIGENCE

o Publication started on: September 2004

o http://cognitrn.psych.indiana.edu/busey/HomePage/Prepri
nts/TicsBuseyloftus.pdf

o 2007 & =X £2& (a Special Issue of a Journal)
Using metaphor in legal analysis and communication

Mercer Law Review,
o 2007, Spring

30






o Georgetown Law Journal

Law and the emotions
o 2000, E&

o The role of the emotions is much neglected
in legal theory. This should be puzzling,
because emotions play an important role in
many areas of the law.

32



o STS OILXIL X2

o ALL TIME HITS
o (for all papers in SSRN eLibrary)

TOP 10 Papers for Journal of Law,
Cognition, & Decisionmaking

o http://papers.ssrn.com/sol3/topten/topTenR
esults.ctm?groupingld=1458116&netorjrnl=jrn
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[D. 2 AIZXH]

o The Princeton Symposium on the
Legacy and Future of Social Cognition

2001

—> Cognitive Social Psychology:
o by Gordon B. Moskowitz.
o 503 pgs.
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o [Symposium]:

o Cognitive Legal Studies: Categorization
and Imagination in the Mind of Law

o Brooklyn Law School
o 2002
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o [Symposium]:

o Responsibility and Blame:
Psychological and Legal Perspectives

Lawrence M. Solan.

o "Cognitive Foundations of the Impulse to
Blame

" 68 Brook. L. Rev. 1003 (2003)

37



o The conference on Law and the Emotions:

New Directions in Scholarship
o Berkeley, California, 2007/,
o School of Law,UC Berkeley,

http://www.law.berkeley.edu/institutes/csls/lawemotion
conference/

S (B AHEAMNR): &8 A0 A 6H9| top class &t A= I+ QI
HZ20F SXE0] HLE ) i‘ﬂl’“ ANEE (U 2HESZ) 6110
UL ol stEM JAY AN S /\HEI BtSEQ| MIOHE =X

o This conference had at its core the idea that the relevance
of human emotion to legal analysis was a field worthy of
deeper exploration in its own right.

O  http://www.law.berkeley.edu/institutes/csls/lawemotion_conference/conference.html

38



o 2008 Nebraska Symposium on
Motivation

Emotion and the Law: Psychological
Perspectives

2008

=T 2009, Springer

39
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o 1. 1996% book

Mind and Morals: Essays on Ethics and
Cognitive Science

o by Larry May, Marilyn Friedman + Andy Clark
(editors)

o The MIT Press 1996

o http://dannyreviews.com/h/Mind_and_Morals
.html

40



o 2.2001Y¥ book
A Clearing in the Forest: Law, Life, and Mind.
o by Winter, Steven L. ;(Wayne S. U.)
o University of Chicago Press, December 2001
o 3.2009¥ book

Cognitive Bias: Cognitive bias, Cognition, Cognitive
science, Social psychology, Statistics, Attribution
theory, Human, Bias, Anecdotal evidence, Evidence
(law), Heuristic ; (Paperback)

o by Frederic P. Miller (Editor), et al.
o Alphascript Publishing (December 1, 2009)



o 4. 2009¢ book
Elements of Moral Cognition: Rawls' Linguistic
Analogy and the Cognitive Science of Moral and
Legal Judgment
o by John Mikhail/ Georgetown University

o Cambridge University Press, 2009.

o 5. Books in press:
Elements of Moral Cognition; Rawls' Linguistic Analogy and
the Cognitive Science of Moral and Legal Judgment

o by John Mikhail/ Cambridge University Press (June, 2010)
Judging Blame: Law, Psychology, and Wrongful

Convictions
o by Dan Simon/ Harvard University Press

42



|F. Book Chapters]

O

0O O O O

COGNITIVE SCIENCE, LEGAL THEORY, AND THE POSSIBILITY OF AN OBSERVATION/THEORY
DISTINCTION IN MORALITY AND LAW / Helen Reece (Eds.)/ — Law and Science: Current Legal
Issues, Vol.1

-by J. E. Penner / Oxford U. Press

Cognitive Science, Ethics and Law a) Morality and Natural Law.

- by Matthias Mahlmann and John Mikhail./ Georgetown University Law Center

- in 'Epistemology and Ontology.' (Zenon Bankowski, ed., Franz Steiner Verlag)

- pp. 95-102

Cognitive Science and the Study of the “Rules of the Game” in a World of Uncertainty
—by Douglass C. North

—-in 'Norms and the law'/ (Ed. by J. N. Drobak)

"Moral Cognition and Computational Theory,"

-by John Mikhail.

in '"Moral Psychology, Vol. 3: The Neuroscience of Morality: Emotion, Disease, and
Development' /(Walter Sinnott—Armstrong, Ed., Cambridge: MIT Press) (2008)

43



"Moral Grammar and Intuitive Jurisprudence: A Formal Model of Unconscious
Moral and Legal Knowledge,"

-by John Mikhalil.
in B.H. Ross (Series Ed.) et al (Eds.), Psychology of Learning and Motivation,

Vol. 50: Moral Judgment and Decision Making, pp. 27—-100, Academic Press
(2009)

"Unconscious Choices in Legal Analysis" (Comment on Mark Kelman, Interpretive
Construction in the Substantive Criminal Law),

-by John Mikhalil.

-in P. H. Robinson, S. Garvey, and K Ferzan, eds., Criminal Law Conversations,
pp. 220-222, Oxford: Oxford University Press (2009).
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Ol X 0tst (cognitive Science)

O SE A A I—I o

O O ™M

Cognitive science is the interdisciplinary
study of mind and the nature of intelligence.
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1. The formal sciences:
o Al, E88A, 8 5
. Psychology

. Neuroscience

. Linguistics

5. Philosophy

6. The social sciences
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http://korcogsci.blogspot.com/2007/02/imleeskku.html

Ol XISt ME (&) 2010
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IBM 2IH=2] &H&:
2—5 converging systems

o 1. Natural Systems

Physical systems;
o =cls, &A=2ler Lt
Living systems

o M2 55t SSMEYS, LS S
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o 2. Human—Made systems
Social systems

o M2|S, s=dEis, A0S, M, XS, 8¢

Technology systems

o HIZ==XICIAtRI S, HCI, eI2ts st giol2y A

IBM, Amaden& 24, Service Research, director
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2o 2=xo

o all meaning Is specifiable in sets of
literal concepts and propositions

o that can apply directly to our given
experience, and

Ot
t
t

nat reasoning is a rule—like activity
nat operated logically and linearly with

Nese concepts.

literalism and objectivism about
knowledge
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ol B2

human creation of human minds dwelling
In human bodies...

L2l2 LA conceptualization and
reasoning0| & =2|0 Az &=&

HO| &t 228 © £ meaning making &<



o 2. ... any statements we make, any
directive we give, any rules we lay
down are applicable

not because the concepts specigy their
own determinate conditions of satisfaction

but rather because we understand these
concepts and rules relative to shared
idealized cognitive models (ICM),




O Scripts, and narratives that are tied to
embodied experiencnhes, communal
histories, practices and values.
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‘2= XL Y (Law incarnate)’

o st At Mark Johnson 1l ==
o 8N =cl&

o “cannot be objective, literal, linear,

propositional, or hierachical, nor can it

be the product of top—down
reasoning."



narrative basis of Law
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Story grammar — Aufbau einer
Erzahlung — Erzahltextanalyse
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Suffolkti B s == WS

o Cognition, Law, Stories.

Minn. J. Law Sci. & Tech. 2009, 10, 1,
255-290.

o "narravive plays a fundamental role in
legal reaoning... memory, decision—
making, reasoning by analogy,
explanation, and even the organization
of the vast amount of information that
lawyers contend with...




o "Lawyers deal with stories, not just
legal rules or anlaogies" (p. 258)

o 'People react not just literal words, but
the implications they have for the

mental state of others. (p. 279)
EEEE L AUFAUCH

L—- O T = eee¢ oo

o =07 A+ 20, XMII= 777



o .. stories are a staple of law (p.281)

o why story ?
IS a cognitive unit
chunking information
causation frame giving
means of explanation for the rules

S A HS AL EHAIS0| ot 22 222

Ht= story making O] Ck.



‘"he emperor has no clothes !"

Stet QF A KAl B E

~ 5t (HalO}OI] QF 22 QQ% 5U1I %'EP.

o ttp://commonsenseatheism.com/wp—content/uploads/2009/12/emperor—-no-clothes.jpg



o Cognitive science will play an

Increasing role in the law, from
itigation to refinement of doctrine to
egal theory to legal education

o Lawer's stock—=in—trade is the story.

o The study of stories offers a particular
opportunity for lawyers not just to
benefit from cognitive science, but to
participate. (p. 290)
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o It's time for humanizing the Law !



New Brave New World !
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